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Robert A. Jablon, Washington, D.C., attorney of record for plaintiff.

Genevieve Holm, Washington, D.C., with whom was Assistant Attorney General Robert
D. McCallum, Jr., for defendant.

OPINION

LYDON, Senior Judge:

Thisisabreach of contract case whichisnow beforethe court on crossmotionsfor summary
judgment on damages. On May 15, 2001, the court issued an Opinion granting plaintiff’s earlier
motion for summary judgment asto liability. 49 Fed.Cl. 398. The court found that the Government
breached its contract with plaintiff, Brazos Electric Power Cooperative, Inc. (Brazos), and violated
agoverning federal statute, 7 U.S.C. § 936¢, when the Rural Utilities Service (RUS), an agency of
the Department of Agriculture, against the express wishes of Brazos, accepted prepayment of a
promissory note from Texas Utilities Electric Cooperative, Inc. (TU Electric) to Brazos (the TU
Note) that had been assigned to RUS as a mechanism to repay Brazos debt to the Federal Financing
Bank (FFB), applied the bulk of the proceeds toward partial prepayment of Brazos FFB debt
(consolidated in the Brazos FFB Note), and assessed a prepayment penalty of nearly $16.5 million
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against Brazos. The court agreed with plaintiff that the Government violated its contractual and
statutory duties toward Brazos, because both federa law governing FFB loans and the contract
between the parties provided that the prepayment decision resideswith the*“borrower.” Brazos, not
TU Electric, was the borrower of the Brazos FFB Note, and therefore only Brazos could decide to
prepay. The Government allowed TU Electricto makethat decision, however, and penalized Brazos
for it in contravention of its contractual and statutory obligations.

As compensation for the breach of contract, Brazos seeks damages in the total amount of
$21,367,234.95. The Government contends that plaintiff’s damages were far less, and certainly no
greater than $5.3 million. The court doesnot subscribeto either party’ sargument in the entirety, but
does find plaintiff’s claim closer to the mark. For the reasons discussed hereinafter, the court
determinesthat Brazosisentitled to an award of $16,499,646.99, theamount of theillegally assessed
prepayment penalty, without interest.

FACTUAL BACKGROUND*

The current dispute stems from a complicated settlement of state court litigation in Texas
between Brazos and TU Electric during the 1980s. That litigation resulted from an unsuccessful
joint commercial ventureinvolving the Comanche Peak Nuclear Power Plant near Glen Rose, Texas,
in which Brazos had obtained aloan from the Federal Financing Bank (FFB) to financeits purchase
of an equity sharein the power plant. Under the settlement agreement reached in 1988 (“ Comanche
Peak Settlement”) Brazos entered into a contractual relationship with TU Electric and the Rural
Electrification Administration (REA, the predecessor to RUS) whereby (a) TU Electricdelivered to
Brazos a 33-year promissory note (the TU Note) in the principal amount of $194,690,350.14,
representing the outstanding principal of Brazos debt on the Comanche Peak project, plusinterest,
and (b) Brazos immediately assigned the TU Note to REA “as a mechanism for payment of the
Brazos Comanche Peak Debt” to the FFB. Pursuant to thisarrangement, TU Electric began making
guarterly payments on the TU Noteto REA at the end of 1988, and those paymentswere applied by
REA toward paying down Brazos Comanche Peak Debt. Thus, TU Electric’ s payments served the
dual purpose of paying down both the TU Note to Brazos and the Brazos Comanche Peak Debt to
the FFB. 1n 1994 Brazos refinanced and consolidated all of its loans to the FFB, including the
Comanche Peak Debt, in anew loan instrument (the Brazos FFB Note) in the principal amount of
$336,580,610.06.

In 1995 TU Electric decided to prepay the TU Note, which it was entitled to do under the
terms of that note. Prepayment of the TU Note could not be applied toward prepayment of the
Brazos FFB Note, however, without the consent of Brazos, the borrower. 7 U.S.C. § 936¢(a) (1994)
(FFB loans could be prepaid “at the option of the borrower”). That consent was not forthcoming,
since Brazosdid not want to pay the prepayment penalty required by federal law. 7 U.S.C. 8§ 936¢(b)

A complete recitation of the factsin this case can be found in the court’s earlier Opinion of May 15, 2001,
49 Fed.Cl. at 399-403.
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(1994) (aprepayment penalty “ shall be assessed against [the] borrower”). Brazosmadeclear toRUS
that any prepayment of the TU Note by TU Electric must be in accordance with the aternative
prepayment mechanism set forth in the 1988 Assignment Agreement (Paragraph 4), which provided
that TU Electric deposit funds sufficient to pay off the remaining principal and interest due on the
TU Note into atrust account, and pay the prepayment penalty on the TU Note directly to Brazos.
TU Electric would thereby have paid off the TU Notein full, and Brazos could have used the funds
in the trust account to continue paying down the Brazos FFB Note in quarterly installments.

But RUS ignored the protests of Brazos and accepted prepayment of the TU Note from TU
Electric on October 30, 1995. The prepayment amount totaled $190,239,508.67, which included
outstanding principal of $178,960,415.32, accrued interest of $1,385,970.60, and a prepayment
penalty of $9,893,122.75. Thus, RUS received not only the principal and interest still owing on the
TU Note, which should have been paid into a trust account, but aso the nearly $9.9 million
prepayment penalty which should have been paid to Brazos. All of the proceeds were transferred
to the Federal Reserve Bank in New Y ork for the account of the U.S. Treasury. Inaccordance with
instructionsfrom RUS, the prepayment proceeds were applied asfollows: $1,127,947.67 to interest
accrued on the Brazos FFB Note, $16,499,646.99 as a prepayment penalty, and $172,611,914.01 to
fifty different accounts of Brazos Comanche Peak Debt. 2 These actions by RUS breached the
Government’ s contractual and statutory obligationsto plaintiff asthe“borrower” of the Brazos FFB
Note.

Asof October 30, 1995, the principal balance of Comanche Peak Debt under the Brazos FFB
Note was $178,494,419.36. After applying the $172,611,914.01 received from TU Electric to the
principal on the Brazos Comanche Peak Debt, there remained an unpaid balance of $5,882,505.35
on the Comanche Peak Debt (and $159,402,683 on the Brazos FFB Note as awhole€). According
to Khaki J. Bordovsky, Vice President of Services at Brazos, between October 30, 1995 and July 2,
2001, Brazos paid interest of $1,546,135.28 to the Government on the $5.9 million balance of its
Comanche Peak Debt (leaving an unpaid principal balance of $4,047,711.43). Bordovsky also
calculated two items of prejudgment interest, likewise covering the period October 30, 1995 to July
2, 2001: $3,080,718.42 on the $9.9 million TU Note prepayment penalty and $240,733.26 on the
$1.546 million of interest paid by Brazos on its remaining Comanche Peak Debt. *

Plaintiff filed its motion for summary judgment on damage issues on July 24, 2001. On
August 30, 2001, defendant filed itsopposition and crossmotion for summary judgment on damages.
Briefing was completed in December 2001 and oral argument was held on March 6, 2002.

2 See Affidavit of RUS official Robert D. Ruddy, dated December 12, 1995 (Exhibit 20 to plaintiff’'s
motion for summary judgment on damages). Initsearlier liability opinion, the court mistakenly stated that the TU
Note prepayment proceeds were transferred to the FEB, rather than the Federal Reserve Bank, and that the FEB,
rather than RUS, assessed the $16.5 million prepayment penalty against Brazos.

3 Affidavit of Khaki J. Bordovsky, Exhibit 21, dated July 19, 2001. Defendant neither admits nor denies
the figuresin this affidavit.
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Elements of the Claim

As compensation for the breach of contract, plaintiff seeks an award in the total amount of
$21,367,234.95 (actually $21,367,233.95). This figure consists of (1) the improperly assessed
prepayment penalty of $16,499,646.99 on the Brazos FFB Note (“$16.5 million prepayment
penalty”), (2) theinterest payments of $1,546,135.28 from Brazosto the Government between 1995
and 2001 ontheremaining principal of Brazos Comanche Peak Debt (originally $5,882,505.35) after
theimposition of the prepayment penalty (“$1.5 million interest paid”), (3) prejudgment interest of
$3,080,718.42 on the TU Note's $9,893,122.75 (“$9.9 million) prepayment penalty, a penalty TU
Electric should havepaidto Brazosbut instead paid to the Government, and (4) prejudgment interest
of $240,733.26 on the $1.5 million interest paid by Brazos to the Government under (2), above.
Thus, plaintiff is claiming for the return of more than $18 million worth of funds it paid to the
Government (the $16.5 million prepayment penalty on the Brazos FFB Note and over $1.5 million
of interest payments on remaining Comanche Peak Debt), in additionto $3.2 million of prejudgment
interest.

The Government asserts that Brazos has vastly overstated its damages. According to the
Government’s calculations, the economic injury incurred by plaintiff as a result of the partial
prepayment of its Brazos FFB Debt isin the range of $2.7 million to $5.3 million, and could be as
little as zero. Furthermore, the Government argues that Brazos is not entitled to an award for any
of theinterest it i s seeking because the Government has not waived its sovereign immunity to permit
the recovery of interest. In particular, neither the contract between the parties nor any act of
Congressexpressly providesfor the payment of interest inthiscase, asrequired by 28 U.S.C. § 2516.

DISCUSSION

Summary judgment isappropriate where thereisno genuineissue asto any material fact and
the moving party isentitled to judgment as amatter of law. RCFC56(c); Mingus Constructors, Inc.
v. United Sates, 812 F.2d 1387, 1390 (Fed.Cir. 1987); Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 247-48 (1986). A fact ismaterial if it will make a difference in the result of a case under the
governing law. 1d. The court agrees with the partiesin their cross motions for summary judgment
that there are no genuine issues of material fact in thisaction, and that the case can be decided asa
matter of law.

The basic purpose in awarding damagesfor breach of contract, recognized by this court and
its predecessor, the Court of Claims, isto place the injured party in as good a position as it would
have been in had the contract been fully performed. See Orange Cove Irrigation District v. United
Sates, 28 Fed.Cl. 790, 801 (1993); G.L. Christian & Associatesv. United States, 312 F.2d 418, 423
(Ct.Cl. 1963). See also Massachusetts Bay Transportation Authority v. United Sates, 129 F.3d
1226, 1232 (Fed.Cir. 1997). Asexplained in Restatement (2d) of Contracts § 347, Comment “&”
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(1981): “Contract damages are ordinarily based on the injured party’ s expectation interest and are
intended to give him the benefit of his bargain by awarding him a sum of money that will, to the
extent possible, put him in as good a position as he would have been in had the contract been
performed.” Applying that principle to the case at bar, it is clear that Brazos is entitled to
compensation for the $16.5 million prepayment penalty.

Under the terms of plaintiff’ s contract with the Government, Brazos alone had the option to
prepay all or part of the Brazos FFB Note. When Brazos objected to the Government’ s planto apply
TU Electric’ s prepayment of the TU Notetoward prepayment of Brazos FFB Debt, the Government
was obligated under its contract with Brazos to channel TU Electric’s prepayment into a trust
account and the prepayment penalty directly to Brazos, as provided in the Assignment Agreement.
If that had been done, TU Electric would have deposited the full amount it owed on the TU Note—
including principal of $178,960,415.32 and interest of $1,385,970.60 — into the trust account, and
paid the prepayment penalty of $9,893,122.75 directly to Brazos. Thus, Brazoswould havereceived
proceedstotaling $190.2 million if the contract had been fully performed. (Of that total, more than
$180 million would have been deposited in the trust account for use by Brazosin continuing to pay
the principal and interest owed on the Brazos FFB Note in quarterly installments.) Because of the
Government’ s breach, however, only $172,611,914.01 of the TU Note prepayment proceeds were
appliedto principal, and $1,127,947.67 to interest, on the Brazos FFB Note (Comanche Peak Debt).
Brazosreceived no value whatsoever from the $16.5 million prepayment penalty, which wassimply
pocketed by the Government. Thus, the Government’ sbreach damaged Brazosto theextent of $16.5
million. Brazosis therefore entitled to an award of $16.5 million, which would give it the benefit
of its bargain with the Government and place it in asgood a position asit would have been had the
contract been fully performed.

Defendant argues that it would be erroneous to grant plaintiff an award for the full amount
of the prepayment penalty on the Brazos FFB Note — $16.5 million — because plaintiff’s actual
economic damages were far less. Asthis court stated in Quiman, SA. de C.V. v. United Sates, 39
Fed.Cl. 171 (1997), “A plaintiff’ s damagesin an action for breach of contract are generaly limited
to the ‘natural and probable consequences of the breach ....” ” 39 Fed.Cl. at 183 (quoting Ramsey v.
United States, 101 F.Supp. 353, 357 (Ct.Cl. 1951), cert denied, 343 U.S. 977 (1952). Furthermore,
“the nonbreaching party ‘may not recover those damages which could have been avoided by
reasonable precautionary action on its part.” ” Quiman, 39 Fed.Cl. at 185-86 (quoting Midwest
Industrial Painting of Florida, Inc. v. United Sates, 4 CI.Ct. 124, 133 (1983)). Based on an
economic analysis by Dr. Kenneth D. Gartrell, an expert in financial and institutional economics,
defendant asserts that plaintiff’s damages were at most $5.3 million, more likely were only $2.7
million, and may have been aslittle as zero.

In his affidavit, dated August 30, 2001, * Dr. Gartrell offered four major “opinions’ on the
guestion of whether, and to what extent, Brazos incurred economic damages from the prepayment
of Brazos FFB Debt. Those opinions can be summarized as follows: (A) Brazos made it possible

* Exhibit 1 of Defendant’s Opposition and Cross Mation to Plaintiff’s Motion for Summary Judgment.
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for TU Electric to prepay the entire TU Note as early as June 30, 1994, when Brazos refinanced its
FFB debt under the Brazos FFB Note without taking any precautions against prepayment by TU
Electric or mitigating any potential economic harm. Had Brazos not refinanced, the earliest any
Brazos Comanche Peak Debt could have been paid off would have been 2002, at which time the
prepayment penalty would have been just $10.2 million. So refinancing increased the prepayment
penalty by $6.3 million. (B) The $16.5 million prepayment penalty applied against the Brazos FFB
Note was neither unigue nor onerous and the economic incentive for TU Electric to prepay the TU
Note was known at the time Brazos and TU Electric reached their Comanche Peak Settlement in
1988. (C) Economic damages to Brazos should be calculated based on a hypothetical negotiation
between Brazos and TU Electric aimed at minimizing the prepayment penalty on the Brazos FFB
Note (by targeting selected FFB loans for prepayment) and determining how to apportion the
prepayment penalty. By targeting selected FFB loansfor prepayment, the prepayment penalty could
have been reduced to $5.3 million. Of that amount TU Electric, due to its strong market presence
and strategic value to Brazos, would likely have agreed to pay no more than half. Thus, Brazos
would have been liable for $2.7 million of the prepayment penalty. (D) Thereis apossibility that
TU Electric may aready have fully compensated Brazosin the 1988 Comanche Peak Settlement for
the costs and risks of prepayment of the TU Note. That means that Brazos may not have incurred
any economic damages due to the prepayment.

Dr. Gartrell’s analysis is flawed because it disregards the central finding in the court’s
liability opinion that Brazos had the sole and exclusive right to decide if and when to prepay the
Brazos FFB Note. It aso makes assumptions about how Brazoswould or should have acted that are
either irrelevant or contradicted by the facts of the case.

A.

In his first “opinion,” Dr. Gartrell is ssimply incorrect in stating that refinancing Brazos
Comanche Peak and other FFB Debt into the Brazos FFB Note in 1994 made possible the
prepayment of the entire TU Note, because TU Electric already had that right in 1988 under the
terms of the TU Note. TU Electric’s prepayment had to be made into atrust account rather than to
the Government, however, unless Brazos elected to prepay its FFB Debt. That was a contract term
that also dated back to 1988 (the Assignment Agreement) and it remained unaltered by the
refinancing of Brazos FFB Debt in 1994. Contrary to Dr. Gartrell’ s assertion, Brazos did not need
totakeany further precautionsagainst prepayment by TU Electric because TU Electric’ sprepayment
right extended only to the TU Note, not to the Brazos FFB Note. Asfederal law, 7 U.S.C. 8 936¢(b),
and the terms of the Brazos FFB Note made perfectly clear, only Brazos (the FFB borrower) could
elect to prepay the FFB Note. Dr. Gartrell’ s assertion that the prepayment penalty on the Brazos
Comanche Peak Debt would have been $6.3 million lessif TU Electric’s prepayment had occurred
in 2002 instead of 1995 is completely irrelevant because TU Electric was ineligible to prepay the
Brazos FFB Note. The Government’s application of the proceeds of TU Electric’ s prepayment of
the TU Noteto fifty accounts of Brazos Comanche Peak Debt breached its contract with Brazos, and
the Government must compensate Brazos for the entire prepayment penalty illegally assessed.
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Notwithstanding the court’ sfinding, based on thetermsof the pertinent contract instruments
and federal law, that Brazos had the sole right to decide whether to prepay its FFB debt, Dr. Gartrell
speculates as to why Brazos may have “chosen to risk the loss associated with a prepayment
premium.” The faulty premise of Dr. Gartrell’s speculation is obvious. Because it had sole
discretion to prepay the Brazos FFB Note, plaintiff did not assume any risk with regard to its
prepayment. Plaintiff’s strenuous objection to the Government’s expressed intention of applying
prepayment proceeds from TU Electric to Brazos FFB Debt, and assessing Brazos with the
prepayment penalty, further refutes the suggestion that Brazos knowingly assumed any such risk.
Dr. Gartrell assertsthat “[p]repayment of the TU Noteremoved $190.2 million of debt from Brazos
books” (Affidavit at 10), which is patently incorrect. Prepayment of the TU Note, in fact, removed
only $172.6 million of debt (plus $1.1 million of accrued interest) from Brazos books, because
$16.5 million was deducted as a prepayment penalty. Had Brazos indeed gotten $190.2 million of
its FFB debt paid off (i.e., if no prepayment penalty had been assessed), it is unlikely that this
litigation would be before the court.

B.

Asfor hissecond “opinion,” Dr. Gartrell’ scharacterization of the $16.5 million prepayment
penalty as neither unigue nor onerous, but rather typical of prepayment provisions that would have
been available to Brazos in private capital markets, isirrelevant. The amount of the prepayment
penalty, and how the Government calculated it, are not at issuein thislitigation. The Government
is liable to Brazos regardless of the amount of the prepayment penalty because the prepayment
occurred without plaintiff’s consent and in violation of the Government’ s contractual and statutory
obligations. Continuing on thismisguided line of reasoning, Dr. Gartrell assertsthat “Brazos could
not reasonably expect prepayment at no cost, or at a discount, either at the time of the 1988
Comanche Peak Settlement Agreement or at the time of the 1994 Refinancing Note. By deciding
toignorethelikely probability of future prepayment, Brazos choseto risk the corresponding loss or
knew it already was fully hedged against that risk.” (Affidavit at 16-17.) Once again, Dr. Gartrell
blithely ignores the court’ s finding in its earlier opinion that only Brazos could elect to prepay its
FFB debt. So there was no “likely probability” that Brazos FFB Debt would be prepaid against
plaintiff’s wishes unless the Government breached its contract with Brazos, and the only “risk” that
Brazos took, as the facts of this case demonstrate, is that the Government would do exactly that.

C.

In his third “opinion” Dr. Gartrell calculates economic damages to Brazos based on a
hypothetical negotiation between TU Electric and Brazos designed to minimize the prepayment
penalty assessed under the Brazos FFB Note and apportion it between the two utilities. In Dr.
Gartrell’ sscenario, TU Electric had three optionsin October 1995 when Brazos opposed prepayment
of its FFB debt. It could have (1) not prepaid the TU Note and continued to defease the payment
stream over time, or (2) prepaid the TU Note using the trust mechanism set forth in Paragraph 4 of
the Assignment Agreement, or (3) approached Brazosto negotiate mutually acceptable prepayment
terms. Dr. Gartrell then leapsto the breathtaking conclusion that “[w]ith certainty, the third option
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strictly dominates either of the first two. A negotiation would have taken place because .... the
probable outcome would have cost significantly less [for TU Electric] .... [and] .... Brazos would
have had every economic incentive to negotiate prepayment with TU [Electric].” (Affidavit at 18,
20.)

Dr. Gartrell’sanalysisis both irrelevant and at odds with the facts of the case. If it wasin
thebest interestsof both TU Electric and Brazosto negotiate mutually acceptabl e prepayment terms,
as Gartrell assertsin his option three, then why did they not do so? The record could not be clearer
that Brazos, from the moment TU Electric made known its intention to prepay the TU Notein the
summer of 1995, opposed any use of those proceedsto prepay its FFB debt becauseit did not want
to be liable for any prepayment penalty. So Dr. Gartrell’ s conclusion that “[a] negotiation would
have taken place” is a hypothesis devoid of factual underpinnings. What Dr. Gartrell thinks, in
hindsight, would have made the most economic sense to Brazos and TU Electric is irrelevant.
Brazos was entitled to make its own business decisionsin 1995, and it evidently concluded that the
company’ sinterestswould best be served by not prepayingits FFB debt, and incurring aprepayment
penalty thereon, at that time. Brazos was under no legal compulsion to negotiate with TU Electric
on the prepayment of Brazos FFB Debt, since Brazos a one had the authority to make that decision.
Accordingly, the only way TU Electric could pay off the TU Note, consistent with its contractual
obligations to Brazos, was by use of the trust mechanism (Dr. Gartrell’ s option two).

D.

Dr. Gartrell’s final opinion — that plaintiff’s economic damages may have been zero —is
based on speculation that TU Electric may aready have compensated Brazosin the Comanche Peak
Settlement Agreement for someor all of the costsand risksof FFB debt prepayment, and that Brazos
benefitted in additional ways from their 1988 settlement. Dr. Gartrell’s speculation is irrelevant
because it once again ignores the contractual and statutory framework in which the parties were
operating. Regardless of the values Brazos may or may not have received in the Comanche Peak
Settlement Agreement with TU Electricin 1988, Brazosretained solediscretion (initscontractswith
TU Electric and the Government aswell asunder federal law) to prepay, or not prepay, its FFB debt.
Accordingly, the Government had no right to assessaunilateral prepayment penalty against Brazos,
after wrongfully applying TU Electric’s prepayment against Brazos Comanche Peak Debt. The
Government simply cannot get around the glaring redlity that it pocketed $16.5 million of the
proceeds Brazos should havereceived from TU Electric’ sprepayment of the TU Note. Dr. Gartrell’s
diversionary speculation withers before this fundamental fact. °

® Dr. Gartrell’sfinal opinion” includes another misstatement regarding the prepayment of the TU Note.
Gartrell erroneously states that TU Electric paid the $9.9 million prepayment penalty “in addition to the entire
$190.2 million outstanding balance under the TU Note.” (Affidavit at 28, emphasis added.) That is not correct. The
$9.9 million prepayment penalty was part of (not in addition to) the $190.2 million paid by TU Electric to RUS.
(Seeletter from TU Electric to RUS, dated October 30, 1995, Exhibit 2 to Defendant’s Opposition and Cross Motion
to Plaintiff’s Motion for Summary Judgment.) Moreover, as previously discussed, $16.5 million of that prepayment
amount was deducted as a prepayment penalty before the Government applied the balance against fifty accounts of
Brazos Comanche Peak Debt.
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Mitigation

Defendant argues that Brazos could and should have mitigated its damages by designating
different FFB accountsfor prepayment to reduceits prepayment penaty. Aspreviously discussed,
the Government insists that Brazos could have lowered its prepayment penalty to $5.3 million by
applying the TU Note prepayment proceedsto adifferent combination of FFB accounts. Aninjured
party isgenerally required to exercisereasonabl e effortsto minimize damages. See Restatement (2d)
of Contracts, 8 350 (1981). Damages which the plaintiff might have avoided “without undue risk,
expense, or humiliation” are not charged to the defendant. Williston on Contracts § 1353 (3d ed.
1968). Qualifying that “unduerisk and expense” standard, Williston goesonto say that “amost any
risk of considerablelosstotheinjured personif he attemptsto mitigate should be considered undue.”
Id. The burden of proof resides with the breaching party to show that damages could have been
mitigated. T.C. Bateson Construction Company v. United States, 319 F.2d 135, 160 (Ct.Cl. 1963).
Moreover, the plaintiff is not required to mitigate its losses by accepting an arrangement with the
breaching party made conditional on the plaintiff’s surrender of its rights under the repudiated
contract. Cook Composites, Inc. v. Westlake Styrene Corporation, 15 S.W. 3d 124, 135 (Tex.App.
2000) (pet. dism'd).

With respect to defendant’s contention that Brazos could have reduced its prepayment
penalty to $5.3 million, plaintiff arguesthat this could only have been accomplished by designating
lower interest rate non-Comanche Peak accounts for prepayment and retaining higher interest rate
Comanche Peak accounts. The obvious result would have been that some or all of the savings
Brazos might have realized on the prepayment penalty would have subsequently been lost due to
higher interest payments on its remaining FFB accounts. Indeed, Brazos estimated at the time that
it would not realize any monetary benefit over thelife of its FFB accounts from trying to minimize
the prepayment penalty in 1995. ° The Government also acknowledged that the amount of the
prepayment penalty was not the only factor Brazos must consider in deciding what course of action
would best serveitslong-term businessinterests. * Furthermore, as the Government made clear in
correspondence with Brazos shortly before TU Electric’s prepayment of the TU Note, application
of any of those proceedstoward prepayment of non-Comanche Peak Debt (to reducethe prepayment
penalty) was contingent on Brazoswaiving its claims against the United Statesthen pendingin U.S.
district court (for declaratory and injunctive relief to prevent prepayment of the TU Noteif it would

6 See Affidavit of J. D. Copeland, dated Octaber 3, 2001, at 7-8 (Exhibit 34 of Plaintiff’s Answer to Cross-
Motion for Summary Judgment).

" In aletter from the Department of Agriculture, Office of the General Counsdl, to plaintiff’s attorney, dated
September 15, 1995, the Government wrote that “RUS remains willing to work with Brazos in exploring waysin
which the prepayment, if made, can be flowed through to Brazos' accounts at RUS in a mutually acceptable manner
designed to achieve Brazos' corporate objectives. We understand that such objectives may be more sophisticated
than simply reducing penalties to the lowest amount possible. However, realistically any subjective choice between
competing corporate objectives can only be made by Brazos.” See attachment to Affidavit of Clarence W. Carpenter
dated April 21, 1999.
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result in aprepayment penalty against Brazos). ® Brazos responded by designating only Comanche
Peak accounts for application of the prepayment proceeds, advising RUS that it was acting under
duress, not asan FFB borrower exercising itsprepayment right, and that it was not waivingitsclaims
against the United States. °

Thus, it was plaintiff’ s considered business and legal judgment in 1995 that minimizing the
prepayment penalty would not mitigate its damages over thelife of its FFB debt and would require
sacrificing legitimate contract-based claims against the Government. In other words, reducing the
prepayment penalty under the terms and conditions proposed by the Government would have
subjected Brazosto“ unduerisk of considerableloss.” SeeWilliston on Contracts, supra. Defendant
would like the court to focus narrowly on how Brazos could have reduced the prepayment penalty,
whileignoring the broader businessfactorsplaintiff had to weigh, which were acknowledged by the
Government in itsletter to Brazos of September 15, 1995. (Seenote 7: “We understand that [your]
objectives may be more sophisticated than simply reducing penaltiesto the lowest amount possible.
... any subjective choice between competing corporate objectives can only be made by Brazos.”)
Defendant would also have the court ignore the Government’ s coercivetactic of linking areduction
of the prepayment penalty to the surrender of Brazos' s district court claims, which had the obvious
effect of diminishing or eliminating any incentive for Brazosto reduce the prepayment penalty. The
court finds that plaintiff did make a*reasonable effort” to minimize its damages resulting from the
Government’s breach of contract. The method chosen by Brazos may not have reduced the
prepayment penalty to thelowest possiblefigure, butinplaintiff’ sjudgment it best served to mitigate
the company’s overall damages resulting from the breach of contract. As stated by Brazos in its
letter to RUS of November 2, 1995 (see note 9), the FFB accounts designated for prepayment were
“chosen to minimize the damage to Brazos Electric of the prepayment penalty.”

At oral argument defendant maintained that if the court held Brazos was entitled to breach
of contract damagesfor the $16.5 million prepayment penalty on the Brazos Comanche Peak Debt,
atrial should be held on theissue of mitigation because there were“ material issues of fact” relating
thereto which precluded granting summary judgment to plaintiff. Defendant contended that the

8 In aletter to Brazos's counsel dated October 25, 1995, a Department of Justice attorney, Lloyd Randolph,
wrote that “[w]e appreciate your client’s desire to minimize any FFB prepayment premium that would arise from the

application of the TU [Electric] prepayment to Brazos FFB Debt. .... RUS needs a more specific identification of the
FFB advances to which Brazos desires the TU [Electric] prepayment to be applied. .... [T]he United States would
consider any such direction to constitute a waiver of Brazos's claimsin the lawsuit. .... RUS will honor Brazos's
request to apply the TU [Electric] prepayment to advances other than Comanche Peak-related Brazos FFB debt only
if such arequest .... is accompanied by Brazos s simultaneously dismissing with prejudice its claims against the
United States and its agencies.” See attachment to Affidavit of J. D. Copeland, dated October 3, 2001.

° On November 2, 1995, Brazos (J. D. Copeland) advised RUS (Eva Kaufman) as to which of its FFB
accounts the TU Note prepayment (made three days earlier) should be applied. All of the accounts were Brazos
Comanche Peak debt “chosen to minimize the damage to Brazos Electric of the prepayment penalty.” The letter also
advised RUS that “Brazos Electric is not exercising its option as Borrower to prepay this FFB debt and that Brazos
Electric’s claimsin its lawsuit (other than the injunction) are not waived.” See attachment to Affidavit of J. D.
Copeland, dated April 23, 1999.
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Government, during the weeks prior to prepayment, was engaged in “negotiations” with Brazos —
“an ongoing effort throughout October [1995] to convince Brazosto make different [FFB account]
sel ectionsto mitigatethe prepayment [penalty].” Transcript at 23-24. Indefendant’ sview, the court
should now explore whether plaintiff also made a good faith effort to mitigate its damages — in
particular whether Brazos could have lowered its prepayment penalty by applying the prepayment
proceeds to a different combination of FFB accounts and possibly refinanced its remaining FFB
accounts at lower interest rates. Asevidence of its own efforts defendant pointed to the letter from
the Department of Justice (LIoyd Randolph) to plaintiff’ sattorney, dated October 6, 1995. (“ October
6 letter,” Exhibit 9F to plaintiff’s motion for summary judgment.) That letter, unlike Randolph’s
subsequent letter of October 25, discussed above, did not link the selection of non-Comanche Peak
accountsfor prepayment with awaiver by Brazos of its claimsagainst the United States. Thesimple
reason for that, of course, is that Brazos did not file its district court lawsuit until that very day —
October 6, 1995 — and its clams against the United States were therefore unknown to the
Department of Justice.

In any event, the contents of the October 6 letter do not raise any issues of material fact with
respect to mitigation that would preclude granting summary judgment to the plaintiff. The letter
recounts at length the Government’s legal position in the prepayment dispute and refers to some
discussions between RUS and Brazos on waysto resolvethe matter. Itreferstoa”Draft Letter” that
Brazos* presented to RUS at [ameeting] on September 11, 1995 suggest[ing] somecommon ground
between the positions of Brazos and RUS on the TU Prepayment.” According to the Government,
Brazosindicated it “would not object” to aprepayment by TU Electric“ donein accordance with the
Assignment Agreement” and agreed that “the Government can accept a proper prepayment.” The
Government advised that “RUS remains willing to negotiate with Brazos about how to allocate the
TU Prepayment among these advances[on Brazos FFB Debt]. Such negotiations must be concluded
quickly, however, so that FFB can properly record the TU Prepayment intimely fashion.” What the
October 6 letter does not address, however, are two material facts which the Government admitted
initsearlier letter of September 15: (1) the amount of the prepayment penalty was only one factor
Brazos had to weigh in deciding how best to mitigate its damages and (2) it was up to Brazos to
decide what alocation of FFB accounts for prepayment best served its corporate interests.
Moreover, the Government shortly thereafter madeareduction of the prepayment penalty contingent
on Brazos giving up its district court claims against the United States.

Brazoswasclearly concerned about minimizing any prepayment penalty, asthe Government
acknowledged in its letter to Brazos of October 25, 1995. (See note 8: “[w]e appreciate your [ ]
desire to minimize any FFB prepayment premium ....") But the Government can hardly complain
that plaintiff’s decision about which accounts to prepay did not focus on the prepayment penalty
alone, because Brazos admittedly had broader business considerations and the Government’s
“negotiating” position at that time robbed Brazos of any incentive to reduce the figure. Brazoswas
not obligated to incur unduerisksor expensesto mitigate the damages caused by defendant’ sbreach,
and by demanding that Brazos surrender its judicial remedies in district court as a condition of
reducing the prepayment penalty, the Government kicked away any legal basisto argue that Brazos
failed to mitigate. In short, there are no issues of material fact with regard to mitigation that need
to be ventilated at atrial.
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Moreover, the court is skeptical that defendant, on the facts of this case, could advance a
credible mitigation argument in any event. Aspreviously discussed, Brazos, astheinjured party, is
entitled to be placed in as good a position as it would have occupied had the contract been fully
performed. If the Government had not breached its contract with Brazos, plaintiff would have
received atotal of $190.2 million (principal, interest, and a prepayment penalty from TU Electric)
upon prepayment of the TU Note. Intheaction at bar, therefore, Brazosis entitled to compensation
for the difference between $190.2 million and the dollar value it actually received in 1995. That
difference is the amount the Government assessed Brazos as a prepayment penalty — in this case
$16.5 million. Assuming, arguendo, that Brazos had elected to reduce its prepayment penalty to
$5.3 million in the manner suggested by the Government (which it may have had theincentiveto do
if it had not been left with higher interest loans and not been required to waive its district court
claims), then Brazoswould have gotten another $11.2 million of its FFB debt paid off in 1995 and
presumably be entitled in this action to compensation of $5.3 million. That would give Brazos the
benefit of its bargain with the Government —i.e., $190.2 million of value for the prepayment of the
TU Note. But Brazos, exercising itsprerogative asthe FFB borrower not to prepay and rejecting the
Government’ sself-serving suggestionthat it pay off lower-interest rate accountsand waiveitsclaims
against the United States, did not get that additional $11.2 million of FFB debt paid off in 1995. It
cannot be made whole for defendant’s breach of contract unless the Government makes up that
difference now. The court rejects the Government’s argument that, although it took $16.5 million
from Brazos, it should repay only $5.3 million (or less) in compensation.

Paintiff's claim for the $1.5 million interest it paid from 1995 to 2001 on the remaining
balance of Comanche Peak Debt, however, is without merit. Brazos did not want to prepay any
portion of its FFB Note (Comanche Peak Debt or otherwise) in 1995, and made thisabundantly clear
tothe Government. Asdiscussed above, had the partiescarried out their mutual contract obligations,
the TU Note would have been prepaid into a trust account, and Brazos would have used those
proceeds to continue making quarterly installment payments of principal and interest on the Brazos
FFB Note to RUS. In other words, had the contract been fully performed, Brazos would have
continued to makeinterest paymentsnot only on $5.9 million—therelatively small principal balance
of Comanche Peak Debt remaining after the improper prepayment of October 30, 1995 — but on the
far greater principal amount of all Brazos Comanche Peak Debt (nearly $179 million). Theinterest
payments Brazos actually made on the $5.9 million, therefore, were but a small fraction of the
interest payments it would have freely paid on al of its Comanche Peak Debt had the contract, in
accordance with its express wishes, been fully performed. So the $1.5 million interest paid by
plaintiff on its remaining Comanche Peak Debt was not a product of the contract breach and does
not represent amonetary loss to Brazos. That part of plaintiff’s claim must therefore be denied.

Since the claim for $1.5 million interest paid is not compensable, it is self-evident that
plaintiff’sderivative claim for prejudgment interest on those payments must also fail. Accordingly,
plaintiff’s claim for $240,733.26 of prejudgment interest on its Comanche Peak Debt interest
payments from 1995 to 2001 is denied.
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Plaintiff’ sother claim for prejudgment interest —$3,080,718.42 onthe $9.9 million TU Note
prepayment penalty improperly paid to RUS instead of to Brazos — is equally ill-founded. The
misdirected $9.9 million prepayment penalty, though a breach of contract, does not represent an
additional injury to Brazos over and above the $16.5 million prepayment penalty illegally assessed
on its FFB debt. While it is true that Brazos was denied the use of the $9.9 million it was
contractually entitled to receivefrom TU Electric, therecord indicatesthat the TU Note prepayment
penalty was applied by the Government to partialy satisfy the $16.5 million prepayment penalty
assessed Brazos for prepayment of its FFB Comanche Peak Debt. *° So plaintiff did receive value
for the prepayment penalty because it was subsumed in the Brazos FFB Note prepayment penalty
and thereby reduced by $9.9 million the amount of TU Note prepayment proceeds that needed to be
diverted from prepayment of Brazos Comanche Peak accounts. This means that only $6.6 million
had to be deducted from the TU Note prepayment proceeds to cover the balance of the Brazos FFB
Note prepayment penalty. Had TU Electric paid its $9.9 million penalty directly to Brazos, in
conformance with the contract, then the full amount of the Brazos FFB Note prepayment penalty —
$16.5 million — would have been deducted from the TU Note prepayment proceeds. Either way,
plaintiff’s loss amounted to the same: $16.5 million.

The broader question iswhether Brazosis precluded from claiming prejudgment interest on
any part of the $16.5 million prepayment penalty which the court has determined to be compensabl e.
Under federa law awards of interest cannot be granted by this court absent an express waiver of
sovereign immunity by the United States. “Interest on a claim against the United States shall be
allowed in ajudgment of the United States Court of Federal Claims only under acontract or Act of
Congress expressly providing for payment thereof.” 28 U.S.C. § 2516(a). Thisstatutory provision
isstrictly construed. Lordv. United Sates, 2 Cl.Ct. 749, 755 (1983); Library of Congressv. Shaw,
478 U.S. 310, 318 (1986). Furthermore, the plaintiff has the burden of proving that sovereign
immunity has been waived. Bradfield v. United Sates, 35 Fed.Cl. 277, 278 (1996) (Order). The
court findsthat Brazos hasfailed to provethat the Government waived itssovereignimmunity, either
by contract or by statute, with respect to the payment of interest awards in this action.

Plaintiff argues that the Government waived sovereign immunity in the federal statute
authorizing the Federal Financing Bank, which provided that “[t]he Bank shall have power to sue
and be sued, complain, and defend, in its corporate name.” 12 U.S.C. § 2289(1). Asthe Supreme
Court noted in Library of Congress, supra, the no-interest ruleisinapposite“where the Government
has cast of f the cloak of sovereignty and assumed the statusof aprivatecommercial enterprise.” 478
U.S. at 317 n.5. InLoeffler v. Frank, 486 U.S. 549 (1988), the Supreme Court further explained the
so-called “sueand be sued” exception: “ Congress, however, haswaived the sovereign immunity of
certain federal entities from the times of their inception by including in the enabling legislation
provisionsthat they may sue and be sued. .... [T]his Court has recognized that authorization of suits
against federal entities engaged in commercial activities may amount to a waiver of sovereign
immunity from awards of interest when such awards are an incident of suit.” 486 U.S. at 554-55.

10 see Affidavit of Clarence W. Carpenter, dated April 21, 1999, at 3.
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Plaintiff’ sargument failsasamatter of law. Inthefirst place, Brazosisnot suing the Federal
Financing Bank, “in its corporate name,” as required for the “sue and be sued” provision of the
FFB’ sauthorizing statute to apply. Inthe Court of Federal Claims—under itsgeneral jurisdictional
statute (the Tucker Act, 28 U.S.C. § 1491) and other jurisdictional statutes—the defendant isalways
the“United States.” Asthe Court of Claimsstated in 1953, “this court has no jurisdiction over suits
against agovernment corporation acting in its corporate capacity .... Where, however, agovernment
corporation makes a contract asthe agent of the United States, the United States may be sued inthis
court asprincipal onthecontract.” National Cored Forgings Co. v. United Sates, 115 F.Supp. 469,
474 (Ct.Cl. 1953) (emphasisadded). The sameappliesinthe Court of Federal Claimstoday. “Only
the United States can be the defendant here.” Turner v. United States, 23 CI.Ct. 447, 457 (1991).
See also Midwest Industrial Painting of Florida v. United States, 1 Cl.Ct. 209, 211 (1983).

Thus, the “sue and be sued clause” in the FFB’ s authorizing statute, 12 U.S.C. § 2289(1),
providesno jurisdictional basisto suethe Federal Financing Bank, asacorporate entity, inthe Court
of Federal Claims. Accordingly, plaintiff’sargument that the“ sue and be sued” clause cast the FFB
intherole of aprivate commercial enterprise, and thereby waived sovereign immunity with respect
to interest claims against the FFB, isirrelevant in this action. Even if true, it would only apply to
litigationinother judicial fora, likefederal district courtsor state courts, wherethe Federal Financing
Bank could be a defendant. There is no language in 12 U.S.C. § 2289(1) that waives sovereign
immunity in respect to interest claims against the “United States’ in the Court of Federal Claims.
Nor can plaintiff point to any other statute “expressly providing” for payment of interest to Brazos
in this claim, as required under 28 U.S.C. § 2516(a).

Plaintiff also arguesthat the Government waived itssovereignimmunity frominterest awards
by accepting the rights and obligations of a private party as assignee of Brazos debt. RUS was the
assignee of the TU Noteand, in plaintiff’ sview, assumed the same set of legal rightsand obligations
toward Brazosas TU Electric would have had. Plaintiff quotesfrom United Satesv. P. & D. Coal
Mining Company, 251 F.Supp. 1005, 1006 (W.D. Ky. 1964), aff’'d, 358 F.2d 619 (6™ Cir. 1966):
“Had that debt not been assigned to the Government there would be no question about defendant’ s
right to interest thereon. .... In accepting the debt which (the assignor) owed defendant the United
States placed itself inthe position of aprivate party. Andin placingitself inthe position of aprivate
party it surrendered its immunity from paying interest on amounts owed by it.” If TU Electric had
breached its contract with Brazos, plaintiff maintains, it would unquestionably have been liablefor
interest on any damages award to Brazos. Asassignee of the TU Note, RUS stepped into the shoes
of TU Electric and has “surrendered itsimmunity from paying interest on amounts owed by it.” Id.
In plaintiff’s view, therefore, the Government owes it interest on top of its damages award.

Plaintiff’s argument is unconvincing. The Sixth Circuit ruling quoted by plaintiff is not
binding on this court and involves a case that originated in afedera district court, not in the Court
of Federal Claims (or its predecessor, the Court of Claims). The controlling rulefor thiscourt is28
U.S.C. § 2516(a), supra, which requires express contract or statutory authorization for awards of
interest. Plaintiff does not assert that any of the contract documents between Brazos and the
Government waived the sovereignimmunity of the United Statesfrom payment of interest onaclaim
in this court. Nor has plaintiff proven that any federal law does the same.
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Plaintiff’ sfinal argument isthat the Government benefitted from the use of the $9.9 million
prepayment penalty itimproperly received from TU Electric, whichwaspaidintotheU.S. Treasury,
and should therefore pay Brazos prejudgment interest at a rate equal to the cost of money to the
Government during the applicabletimeperiod whenit did not haveto borrow equivalent funds. This
is essentially an equitable argument. The Court of Federal Claims, however, has no authority to
grant interest awards based on equity. See Fors v. United Sates, 14 CI.Ct. 709, 719 (1988);
Economy Plumbing & Heating Co. v. United Sates, 470 F.2d 585, 594 (Ct.Cl. 1972). Asthe
Supreme Court stated in 1947, “[h]ad Congress desired to permit recovery of interest in situations
where the Court of Claimsfelt it just or equitable, it could have so provided. The absence of such
aprovision is conclusive evidence that the court lacks any power of that nature.” United States v.
N.Y. Rayon Importing Company, 329 U.S. 654, 660 (1947). Those words ring just as true for the
Court of Federa Claims today.

Evenif the court did have equitable power to award interest, the equities with respect to the
TU Note prepayment penalty do not appear to be skewed against Brazosin thiscase. Plaintiff also
benefitted to some extent from the Government’s use, abeit improper, of the $9.9 million
prepayment penalty. The TU Note prepayment penalty covered $9.9 million of the $16.5 million
prepayment penalty assessed against Brazos, and thereby freed up a like amount of the TU Note
prepayment proceeds to reduce Brazos Comanche Peak Debt. Not only was remaining Brazos
Comanche Peak Debt reduced by that $9.9 millionin 1995, but Brazos hasalso saved all theinterest
that would have accrued thereon and been payable to the Government in the intervening years.

CONCLUSION

In accordance with the foregoing discussion, plaintiff’s motion for summary judgment on
damagesis granted in part and denied in part. Defendant’ s cross motion for summary judgment is
denied in part and granted in part. The court determines that plaintiff is entitled to an award of
$16,499,646.99, the amount of the prepayment penalty illegally assessed by the Government on the
Brazos FFB Notein 1995, without interest. Plaintiff’s other claims—for $1,546,135.28 of interest
paid on its remaining Comanche Peak Debt between 1995 and 2001, prejudgment interest of
$240,733.26 on those Comanche Peak Debt interest payments, and prejudgment interest of
$3,080,718.42 on the TU Note prepayment penalty of $9,893,122.75 — are denied.

Theclerk isordered to enter JUDGMENT for plaintiff in the amount of $16,499,646.99 for
the illegally assessed prepayment penalty, and DISMISS all other claimsin thisaction. No costs.

ThomasJ. Lydon
Senior Judge



